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QUESTIONS PRESENTED 
 
1. Regulations burdening fundamental rights are always reviewed with some 

form of heightened scrutiny. The Second Amendment protects the 
fundamental right to possess firearms, as well as any implied rights that 
are necessarily linked to the enumerated right. If this Court finds that the 
zoning regulation at issue burdens a right secured by the Second 
Amendment, should it apply heightened scrutiny? 
 

2. The Second Amendment protects an individual right to possess firearms for 
traditionally lawful purposes. Uniformly, this Court has found that the 
right to sell a constitutionally protected good is implicit in the right to 
possess the good itself. Here, a local zoning ordinance prevents the 
respondents from opening a new firearm retail store anywhere within 
Mojave County, New Tejas. Does the Second Amendment necessarily 
secure the right to sell firearms?  
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TO THE SUPREME COURT OF THE UNITED STATES: 

 Respondents, Brotherhood of Steel, LLC and Roger Maxson, petitioners 

in Docket No. 18-0013-1 before the United States Court of Appeals for the 

Fourteenth Circuit, respectfully submit this brief on the merits, and ask this 

Court to affirm the United States Court of Appeals for the Fourteenth Circuit. 
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JURISDICTIONAL STATEMENT 
 
 The judgment of the court of appeals was entered on October 1, 2018. (R. 

at 2.) The petition for writ of certiorari was granted on October 12, 2018. This 

Court’s jurisdiction rests on 28 U.S.C. § 1254(1). 

 
CONSTITUTIONAL PROVISIONS 

 
 The Second Amendment to the United States Constitution is relevant to 

this case and reads as follows: “A well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not 

be infringed.” U.S. Const. amend. II. 

 
ORDINANCES 

 
 The following local ordinances from Mojave County, New Tejas are 

relevant to this case: Mojave County Ordinance (MCO) §§ 17.54.130–131, MCO 

§§ 17.54.140–141, and MCO § 17.54.670 (hereinafter collectively referred to as 

the Zoning Ordinances). Pursuant to Rule 24(f) of the Rules of the Supreme 

Court of the United States, the complete text of each of these ordinances is set 

out in Appendix A. 
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STATEMENT OF THE CASE 
 

I, Roger Maxson, do solemnly swear that I will support and defend 
the Constitution of the United States against all enemies, foreign 
and domestic; that I will bear true faith and allegiance to the same; 
and that I will obey the orders of the President of the United States 
and the orders of the officers appointed over me, according to regula-
tions and the Uniform Code of Military Justice. So help me God. 

 
See 10 U.S.C. § 502(a). 

For those who have never taken the Oath of Enlistment into the armed 

forces of the United States, it may seem like a quaint nod to history, a dusty 

statute buried in the United States Code, or perhaps one of a thousand 

procedural steps that must be taken before entering the military. But to those 

who have stood at attention in a flag-draped room, raised their right hand, and 

spoken their own name into the Oath, it is much more. For many, it is the first 

meaningful promise they have ever made in their lives—one that will require 

pain and sacrifice. All who repeat those words will endure physical and mental 

challenges most Americans cannot comprehend. For most, it will mean 

spending long months away from loved ones. For a few, it may even require the 

ultimate sacrifice, laying down your life for a brother- or sister-in-arms. 

To Roger Maxson, a respondent in this case, the Oath meant all of those 

things—and more. What Mr. Maxson did not know the day he spoke those 

words was that he would eventually be required to defend the Constitution 

against his own local government. 
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Factual History 

Brotherhood of Steel. Roger Maxson served in the United States 

Army for ten years as a 91F—Small Arms/Artillery Repairer. (R. at 2–3.) 

During his time in service, Maxson frequently worked with defense 

contractors, helping them develop new pistol technology. (R. at 3.) After he 

retired from the Army, he spent time working for several weapons companies. 

(R. at 3.) In addition to his experience in the military and with civilian 

firearms manufacturers, Maxson is also a licensed armorer and gunsmith; he is 

certified by Red 888 Guns, the fourth largest manufacturer of personal 

firearms in the world. (R. at 6.) 

When he felt he had the experience and resources to do so, Roger 

Maxson formed a limited liability company called Brotherhood of Steel, with 

the intention of opening a full-service gun store and shooting range that offered 

training, certification courses, and gunsmithing services. (R. at 2.) In order to 

find a location for his business, Maxson conducted extensive market research 

and found a demand for his services in Mojave County, New Tejas, colloquially 

known as Hidden Valley. (R. at 3.)  

Of course, Maxson wanted to open his business in a profitable location, 

but his decision to focus on Hidden Valley hinged on other factors as well. 

First, Hidden Valley’s nearest shooting range is located over twenty miles 

away. (R. at 6.) Because the State of New Tejas requires one hour of firearms 
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training in order to obtain a concealed carry permit, Maxson’s research 

indicated there was a public need for Brotherhood of Steel—an opinion 

ultimately confirmed by the local Zoning Board. (R. at 6.) Additionally, the 

nearest gun store is located ten miles away, and there are no other licensed 

Red 888 gunsmiths in the entire Mojave area. (R. at 6.) Maxson firmly believes 

that owning a gun is a responsibility that should not be taken lightly, and he is 

committed to providing this resource to the citizens of Mojave County so they 

will be safe, disciplined, and proficient owners of firearms. 

Mojave County Planning Department. Once Maxson decided on 

Hidden Valley as an optimal location, he contacted the Mojave County 

Planning Department to obtain zoning information and to learn about any 

special permits he might need. (R. at 3.) Maxson was informed that because he 

intended to sell firearms, he would need to obtain a Conditional Use Permit, 

pursuant to MCO §§ 17.54.130 (§ 130) and 17.54.131 (§ 131). (R. at 3.)  

 Section 130 provides that certain conditional uses require special review in 

order to determine whether the use: (1) is required by a public need; (2) will be 

properly related to other land uses and transportation and service facilities in 

the vicinity; (3) will materially affect adversely the health or safety of persons 

residing or working in the vicinity, be detrimental to the public welfare, or 

injurious to property or improvements in the neighborhood; and (4) will be 
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contrary to the specific intent clauses or performance standards established for 

the district. MCO § 17.54.130. 

 Section 131 only applies to permits for uses that involve firearm sales. Id. 

§ 17.54.131. In addition to the requirements under § 130, a business selling 

firearms must also demonstrate a number of other conditions. Id. The relevant 

additional condition in this case requires that firearm sales businesses be 

located at least 800 feet from any of the following: residentially zoned districts; 

elementary, middle or high schools, pre-schools or day care facilities; other 

firearms stores; religious centers; or establishments where liquor is served. Id. 

Maxson was concerned about the ambiguity in § 131 regarding the starting and 

ending points for any measurement to disqualifying properties, so the planning 

department clarified that the measurement was intended to be from the closest 

door of the proposed business location to the front door of any disqualifying 

property. (R. at 4.) 

 Maxson identified a property at 2274 Helios Lane (the Helios property) 

that met his needs and satisfied the zoning requirements in §§ 130 and 131. (R. 

at 4.) No front door to any disqualifying property was less than 800 feet away 

from his proposed front door. (R. at 4.) Maxson leased the Helios property and 

began making the necessary improvements in order to open his business in 

compliance with all state and federal regulations. (R. at 4.) He then applied to 

the Planning Department for his Conditional Use Permit. (R. at 4.) 
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Procedural History. 
 

The Initial Report. The Planning Department reviewed Maxson’s 

application and prepared a report (the Initial Report) for the Board of Zoning 

Adjustments (the Zoning Board), finding: (1) there was a public need for a 

licensed firearms dealer; (2) the proposed use was compatible with other land 

uses and transportation in the area; and (3) the gun shop would not adversely 

affect the health or safety of persons living or working in the vicinity. (R. at 4.) 

Surprisingly, the initial report also found that because the distance 

between the closest exterior wall of the proposed gun shop would only be 736 

feet away from the property line of a parcel owned by an inactive church, the 

Helios property failed to satisfy the 800-foot requirement of § 131. (R. at 5.) 

The record does not indicate why the Planning Department misdirected 

Maxson to measure from door to door when it would ultimately compute 

distance based on nearest points and property lines. However, the record does 

indicate that personal political beliefs may have motivated some Mojave 

County officials. (R. at 6.) Regardless, the Planning Department recommended 

denying Maxson’s permit. (R. at 5.) 

Zoning Board Interactions. Pursuant to MCO § 17.54.140, the 

Zoning Board held a public hearing on Maxson’s application. (R. at 5.) After 

the hearing, the Planning Department issued a second report (the Revised 
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Report), noting the ambiguous distance-measuring procedures, but 

nonetheless reiterating its recommendation to deny Maxson’s permit. (R. at 5.) 

Despite the Planning Department’s recommendation, the Zoning Board 

granted a variance and approved Maxson’s application. (R. at 6.) The Zoning 

Board granted the variance because a major highway separated the proposed 

gun shop and the inactive church, creating a sufficient physical buffer between 

the properties. (R. at 6.) The Zoning Board officially found the proposed 

location would not be detrimental to the public welfare and that a public need 

for the gun store existed. (R. at 6.) 

Shady Sands HOA Appeal. After the Zoning Board approved 

Maxson’s Conditional Use Permit, the Shady Sands Home Owners Association 

filed an administrative appeal with the County Commissioners’ Court. (R. at 

6.) The Commissioners’ Court voted to overturn the Zoning Board’s decision, 

revoking Maxson’s Conditional Use Permit. (R. at 6.) 

After the appeal, Maxson was personally unable to identify any property 

in the entire county that satisfied § 131’s 800-foot rule. (R. at 7.) Maxson then 

hired a third party to analyze the practical effects of the Zoning Ordinances for 

opening a gun store in Mojave County. (R. at 7.) The commissioned study 

determined that, as a result of the 800-foot rule in § 131, “there are no parcels 

in the unincorporated areas of Mojave County which would be available and 
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suitable for firearm retail sales.” (R. at 7.) It is impossible for Maxson to open 

his store at the Helios property, or anywhere else in the county. 

District Court. Maxson filed suit in the United States District Court 

for the Central District of New Tejas, alleging, among other things, that the 

Zoning Ordinances were unconstitutional under the Second Amendment. (R. at 

7–8.) Mojave County moved to dismiss all of Maxson’s claims under Federal 

Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief 

could be granted. (R. at 8.) The district court granted the county’s motion, and 

Maxson timely appealed. (R. at 8.) 

The Fourteenth Circuit. The Fourteenth Circuit affirmed most of the 

district court’s dismissals, but reversed one. (R. at 11.) It held that the Zoning 

Ordinances implicate the Second Amendment by restricting the right to sell 

firearms. (R. at 11.) The Fourteenth Circuit also held that the district court 

erred by applying something resembling rational-basis review to the Zoning 

Ordinances when they allowed Mojave County to make conclusory statements 

about the purposes and reasonableness of the laws. (R. at 14.) Judge Mossberg 

did not instruct which form of heightened scrutiny to use, but the court 

remanded and ordered the district court to apply some form of heightened 

scrutiny to the Zoning Ordinances under the Second Amendment. (R. at 14.) 

Mojave County petitioned this Court for a writ of certiorari, which was 

granted on October 12, 2018. This Court has limited the argument to the 
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issues of (1) what level of means-end scrutiny should be applied to Second 

Amendment challenges and (2) whether the Second Amendment secures a 

right to sell firearms. (R. at 2.) 

 
SUMMARY OF THE ARGUMENT 

 
Level of Scrutiny 

In Heller, this Court held that the Second Amendment protects a 

fundamental right to bear arms for traditionally lawful purposes, such as 

hunting, target practice, and self-defense in the home, among others. In his 

majority opinion, Justice Scalia explicitly stated that rational-basis review is 

an impermissible test for Second Amendment claims. However, because the 

challenged laws in Heller failed all forms of heightened scrutiny, Justice Scalia 

declined to establish the appropriate level that future courts should employ. 

Two years later in McDonald, this Court reiterated that the Second 

Amendment is not a second-class right, and that it is afforded the same level of 

protection as the right to free speech and the right to be free from unlawful 

searches and seizures. 

As a result, government regulations that burden the Second 

Amendment are reviewed with either strict or intermediate scrutiny, 

depending upon the nature of the regulated conduct and the degree to which 

the conduct is restricted. Most circuit courts apply strict scrutiny when the 
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regulation acts as a total ban—either facially or as applied—on a right at the 

core of the Second Amendment. These can include bans on the right of law-

abiding citizens to possess firearms inside, as well as outside, the home and 

the right to firearms training and instruction. Most courts apply intermediate 

scrutiny for longstanding prohibitions on guns, such as banning possession of 

firearms by felons or the mentally ill and gun registration requirements. 

The Zoning Ordinances in this case act as a total ban on new firearm 

retail stores in all of Mojave County. If this Court holds that the right to sell 

firearms is a core right guaranteed by the Second Amendment, it should apply 

strict scrutiny to the Zoning Ordinances. When analyzing the ordinances 

under strict scrutiny or something similar to it, it is clear that the government 

has not met its burden of showing a compelling justification or that the 

ordinances are narrowly-tailored to achieve the intended result. Even if this 

Court applied intermediate scrutiny, the ordinances still fail to pass 

constitutional muster. 

The Right to Sell Firearms 

In Heller, Justice Scalia briefly mentioned several categories of 

presumptively lawful regulations, including longstanding conditions and 

qualifications on the commercial sale of arms. This exception to the general 

rule that Second Amendment burdens are presumptively unlawful only makes 

sense if there is a right to sell arms in the first place. If there was no general 
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rule establishing the right to sell firearms, there would have been no need for 

Justice Scalia to suggest exceptions for longstanding conditions and 

qualifications. 

At any rate, any presumption of lawfulness that some Second 

Amendment restrictions are granted has been rebutted in this case because 

the respondents have shown evidence that the Zoning Ordinances constitute 

an outright ban on new gun stores, not mere conditions or qualifications. 

Furthermore, the respondents in this case have shown that—like other 

enumerated rights—the Second Amendment comes with implied rights, none 

more important than the right to engage in firearm commerce. The framers of 

the Constitution themselves would have understood the Second Amendment to 

necessarily protect the right to sell firearms. 

Because the Second Amendment protects the right to sell firearms as an 

implicit core right, this Court should apply strict scrutiny to Mojave County’s 

Zoning Ordinances.  

 
ARGUMENT 

 
I. When Second Amendment claims are suitable for means-end 

scrutiny, courts must apply some form of heightened scrutiny. 
 

In 1803, the Supreme Court, led by Chief Justice John Marshall, struck 

down § 13 of the Judiciary Act of 1789, establishing the Court’s power to 

declare federal legislation unconstitutional. Marbury v. Madison, 5 U.S. 137, 
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180 (1803). Over the next twenty years, this Court made clear that its 

reviewing authority also extended to state and local actions. See Cohens v. 

Virginia, 19 U.S. 264, 386–87 (1821); Martin v. Hunter’s Lessee, 14 U.S. 304, 

329 (1816). 

Subsequently, as constitutional law and litigation developed, the Court 

weighed and balanced the societal benefits of regulation against the individual 

rights secured by the Constitution, including the Bill of Rights and the 

Fourteenth Amendment. This is known as “means-end scrutiny,” in which the 

means of accomplishing a legislative goal are weighed against the ends, which 

is the resulting infringement upon individual rights. 

Three well-defined levels of scrutiny developed between 1934 and 1976: 

the rational-basis test, intermediate scrutiny, and strict scrutiny. These 

different levels refer to the test applied to a challenged law in order to 

determine whether the law is constitutional. They also represent the degree of 

deference given to a governmental body or actor. The higher the level of 

scrutiny, the more difficult it is for the government to show that a law is a 

reasonable infringement on a citizen’s individual rights. 

The first defined level of scrutiny was known as the rational-basis test, 

and it was designed to be highly deferential to governmental actors. See 

Nebbia v. New York, 291 U.S. 502, 510–11 (1934). Unlike later forms of 

heightened scrutiny, under the rational-basis test, a reviewing court starts 
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with a presumption of constitutionality. The law’s challenger actually bears 

the burden of showing that the law is not rationally related to any legitimate 

governmental purpose. Id. This highly deferential test is usually applied to 

economic and social regulations that do not infringe upon the most important 

individual rights. Id.  

In its purest, most deferential form, the rational-basis test does not even 

require the government to show the exact purpose behind the law; courts will 

actually uphold the regulation if it is rationally related to any conceivable 

legitimate purpose. See, e.g., F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 315 

(1993); Schweiker v. Wilson, 450 U.S. 221 (1981). 

Four years after Nebbia, Justice Harlan Stone wrote what is known as 

the most famous footnote in constitutional law. In footnote four, Justice Stone 

explained that some laws may be reviewed with more rigorous forms of 

scrutiny in the future if they: (1) violate a specific provision in the 

Constitution, (2) restrict political processes related to the repeal of legislation, 

or (3) discriminate against religious or racial minorities. United States v. 

Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). 

Six years after Carolene Products, during World War II, the Court 

utilized a heightened form of scrutiny when it reviewed an executive order 

that discriminated against Japanese-Americans. Korematsu v. United States, 

323 U.S. 214, 216–17 (1944). Under what has become known as strict scrutiny, 
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the burden is on the government, who must show that the challenged law is 

necessary to accomplish a compelling government interest. See, e.g., Sugarman 

v. Dougall, 413 U.S. 634 (1973); Sherbert v. Verner, 374 U.S. 398 (1963). 

Courts often use the words “necessary” and “narrowly-tailored” 

interchangeably when applying this test. See, e.g., District of Columbia v. 

Heller, 554 U.S. 570, 688 (2008) (J. Breyer, dissenting).  Under strict scrutiny, 

almost no deference is given to the government, and a law will be stricken 

unless it is proven to be the least-restrictive possible way to accomplish the 

governmental interest. See Fisher v. Univ. of Tex., 570 U.S. 297, 298 (2013). 

The Court later defined a test called intermediate scrutiny, which—as 

the name implies—falls between the deferential rational-basis test and the 

rigorous test of strict scrutiny. Craig v. Boren, 429 U.S. 190, 197 (1976). 

Intermediate scrutiny, like strict scrutiny, is another form of heightened 

review, which means that the burden lies with the government. Edenfield v. 

Fane, 507 U.S. 761, 770 (1993). The test under intermediate scrutiny is 

whether the law is substantially related to an important governmental 

purpose. Lehr v. Robertson, 463 U.S. 248, 266 (1983). This middle-ground test 

is used to analyze laws that infringe on individual rights that are important, 

but do not rise to the level of being fundamental—such as the right provide 

mass media and public-forum speech—or laws that discriminate based on 

gender. See, e.g., United States v. Virginia, 518 U.S. 515 (1996); US West, Inc. 
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v. United States, 48 F.3d 1092 (1994); Ward v. Rock Against Racism, 491 U.S. 

781 (1989). 

While the foregoing would imply that there are only three rigid levels of 

scrutiny, the reality is that there is a wide range of standards employed by 

reviewing courts. For example, sometimes courts say they are using the highly 

deferential rational-basis test, but they actually employ a test with more 

“bite,” where a court will require the government to offer the actual purpose 

behind the legislation as opposed to upholding the law under any conceivable 

purpose. See City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985). 

Also, there are occasions where the Court has created new tests, such as 

the “undue-burden test” for analyzing restrictions on abortion. Casey v. 

Planned Parenthood, 505 U.S. 833 (1992). Critics of the rigid levels of scrutiny 

argue that they should be replaced by a “sliding-scale” approach, which was 

endorsed by Justices Thurgood Marshall and John Paul Stevens, among 

others. See Plyer v. Doe, 457 U.S. 202, 231 (1982) (Marshall, J., concurring); 

Craig, 429 U.S. at 212 (1976) (Stevens, J., concurring); San Antonio Indep. 

Sch. Dist. v. Rodriguez, 411 U.S. 1, 109–10 (1973) (Marshall, J., dissenting). 

Regardless of whether this Court explicitly adopts a sliding-scale approach, the 

levels of scrutiny are a framework to use, not an exhaustive list of rigid tests. 
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A. This Court held that the Second Amendment guarantees 
fundamental rights and that those rights are protected not only 
against the federal government, but also state and local action. 

 
Over two hundred years after the Second Amendment was ratified, this 

Court conducted its first in-depth examination of its meaning and application. 

Heller, 554 U.S. at 635. Several years prior to the decision, a citizen named 

Dick Heller challenged a number of District of Columbia statutes, alleging that 

the statutes violated his Second Amendment right to keep and bear arms for 

the purpose of self-defense in his home. Heller, 554 U.S. at 575–76.  

The statutes effectively banned Heller and all other D.C. residents from 

carrying unregistered firearms—while simultaneously making it nearly 

impossible to register a handgun—and prohibited carrying handguns without 

a license, while also making licenses virtually impossible to obtain. Id. at 574–

75. Another law required lawfully owned firearms to be “unloaded and 

disassembled or bound by a trigger lock or similar device” unless they were 

being used for lawful recreational activities. Id. at 575.  

The district court dismissed Mr. Heller’s complaint, holding that the 

Second Amendment only protected the right to keep and bear arms in 

connection with militia service. See Parker v. District of Columbia, 311 F. 

Supp. 2d 103, 108–09 (D.D.C. 2004). The D.C. Circuit reversed, holding that 

Heller had a Second Amendment right to keep operable firearms in his home 

for the purpose of self-defense, apart from any connection to a militia. Heller, 
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554 U.S. at 576. This Court granted certiorari and affirmed the D.C. Circuit, 

establishing the fundamental right to keep firearms in the home for the 

purpose of self-defense or any other traditionally lawful purpose. Id. at 636. 

Two years later, this Court held that Second Amendment protections 

applied not only against the federal government, but also against state and 

local governments. McDonald v. City of Chicago, 561 U.S. 742, 791 (2010). In 

McDonald, the City of Chicago and one of its suburbs, Oak Park, effectively 

banned the possession of handguns in the home. Id. at 750. Although the laws 

in question in McDonald were similar to those struck down in Heller, Chicago 

and Oak Park argued their laws were constitutional because the Second 

Amendment was not applicable to the states. Id. As this Court has done with 

almost all rights protected by the Bill of Rights, it held that the Second 

Amendment does, in fact, also apply to state and local governments. Id. at 791. 

In his McDonald opinion, Justice Alito wrote extensively to confront 

Chicago and Oak Park’s assertion that the Second Amendment right for the 

purpose of self-defense was a second-class right as compared to the right 

connected to militia service. Id. at 780–87. In responding to Chicago and Oak 

Park’s assertion, Justice Alito reiterated language from Heller, which stated 

that “self-defense was ‘the central component of the right itself.’” Id. at 787 

(citing Heller, 554 U.S. at 599). 
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1. Courts review Second Amendment challenges by applying a 
two-step test that is based on a longstanding framework used 
to analyze First Amendment restrictions. 
 

For the purpose of choosing the appropriate level of scrutiny, Heller did 

two important things. First, Justice Scalia repeatedly referenced the First 

Amendment in establishing principles to govern the Second Amendment.1 As a 

result, the Third Circuit created a two-step approach for Second Amendment 

challenges, modeled after an existing First Amendment framework. United 

States v. Marzzarella, 614 F.3d 85, 89 n.4 (3d Cir. 2010). Most circuit courts 

have adopted the two-step test created in Marzzarella.2 

                                       
1 Heller, 554 U.S. at 582 (“Just as the First Amendment protects modern forms 

of communications ... the Second Amendment extends ... to all instruments 
that constitute bearable arms, even those that were not in existence at the 
time of the founding.”); Id. at 595 (“Of course the right [to bear arms] was not 
unlimited, just as the First Amendment's right of free speech was not.”) Id. 
at 635 (“The First Amendment contains the freedom-of-speech guarantee 
that the people ratified, which included exceptions ... but not for the 
expression of extremely unpopular and wrong-headed views. The Second 
Amendment is no different. Like the First, it is the very product of an 
interest-balancing by the people....”). 

 
2 See N.Y. State Rifle & Pistol Ass’n, Inc. v. Cuomo, 804 F.3d 242, 254 (2d Cir. 

2015); United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); NRA v. 
BATFE, 700 F.3d 185, 194 (5th Cir. 2012); United States v. Greeno, 679 F.3d 
510, 518 (6th Cir. 2012); Ezell v. City of Chicago, 651 F.3d 684, 701–03 (7th 
Cir. 2011); United States v. Chovan, 735 F.3d 1127, 1136–37 (9th Cir. 2013); 
United States v. Reese, 627 F.3d 792, 800–01 (10th Cir. 2010); 
GeorgiaCarry.Org, Inc. v. Georgia, 687 F.3d 1244, 1261 n.34 (11th Cir. 2012); 
Heller v. District of Columbia (Heller II), 670 F.3d 1244, 1252 (D.C. Cir. 
2011). 
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The two-step Second Amendment test first asks whether the challenged 

law restricts conduct falling within the scope of the Second Amendment’s 

guarantee. Marzzarella, 614 F.3d at 89. If the law does not fall within that 

scope, the analysis ends and the law must be upheld. Id. However, if it does, 

then a court should move on to the second step, where it determines which 

level of means-end scrutiny to apply. Id. 

2. Heller makes clear that if a regulation burdens a Second 
Amendment right, rational-basis review is not appropriate; 
instead, a court must apply some form of heightened 
scrutiny. 

 
Justice Scalia left unanswered the question of which level of heightened 

scrutiny should apply to Second Amendment claims because the Court found 

in Heller that the District of Columbia statutes failed under any form of 

scrutiny applied to enumerated constitutional rights. Heller, 554 U.S. at 628. 

One thing Justice Scalia did make clear is that rational-basis review is 

unavailable when laws are challenged under the Second Amendment: 

Obviously, [rational-basis scrutiny] could not be used to evaluate 
the extent to which a legislature may regulate a specific, 
enumerated right, be it the freedom of speech, the guarantee 
against double jeopardy, the right to counsel, or the right to keep 
and bear arms . . . . If all that was required to overcome the right 
to keep and bear arms was a rational basis, the Second 
Amendment would be redundant with the separate constitutional 
prohibitions on irrational laws, and would have no effect. 

 
Id. at 628 n.27. 
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During the entire Second Amendment analysis, the government bears 

the burden of proof. In order to prevail at step one, the government must show 

that the restriction is outside the scope of Second Amendment protections. 

E.g., Jackson v. City & Cty. of San Francisco, 746 F.3d 953, 960 (9th Cir. 

2014). If they fail to meet that burden and the analysis moves to step two, the 

government—if advocating for intermediate scrutiny as opposed to strict 

scrutiny—must show that it is not burdening rights at the core of the Second 

Amendment. See Jackson, 746 F.3d at 960–61. Lastly, once the court selects a 

level of heightened scrutiny, the government must show that the means justify 

the ends. Marzzarella, 614 F.3d at 99 (holding that under every form of 

heightened scrutiny, a reviewing court “presume[s] the law is invalid, and the 

government bears the burden of rebutting that presumption”). Because the 

Heller Court instructed that rational-basis review is an impermissible test for 

Second Amendment infringements, more stringent scrutiny is required. 

B. A majority of circuit courts have held that the form of 
heightened scrutiny applied depends on the activity being 
regulated and the extent to which the conduct is burdened. 

 
As stated above, “almost all circuit cases agree that any law which 

burdens Second Amendment rights must receive something stricter than 

rational-basis review.” David B. Kopel & Joseph G.S. Greenlee, The Federal 
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Circuit’s Second Amendment Doctrines, 61 St. Louis U. L.J. 193, 274 (2017).3 

Most of the circuits agree that some cases call for stricter scrutiny than others, 

and each has designed a framework for when to apply something resembling 

intermediate scrutiny and when to apply something closer to strict scrutiny. 

See United States v. Masciandaro, 638 F.3d 458, 470 (4th Cir. 2011). Generally 

speaking, the most common view holds: “As with the First Amendment, the 

level of scrutiny applicable under the Second Amendment surely ‘depends on 

the nature of the conduct being regulated and the degree to which the 

challenged law burdens the right.’” Heller II, 670 F.3d at 1257 (citing Chester, 

628 F.3d at 682). 

The Second Circuit is unique in that it inappropriately applies the 

rational-basis test to Second Amendment restrictions, contrary to Justice 

Scalia’s instructions in Heller. N.Y. State Rifle & Pistol Ass’n v. Cuomo, 804 

F.3d at 258. Rational-basis review is the default test in the Second Circuit 

unless the law imposes a substantial burden on the Second Amendment, in 

which case it applies a watered-down version of intermediate scrutiny. Id. In 

his NYSRPA opinion, Judge Cabranes acknowledged that this Court explicitly 

rejected rational-basis review for Second Amendment restrictions. Id. In the 

                                       
3 Kopel and Greenlee cite to various cases from the First, Third, Fourth, Fifth, 

Seventh, Ninth, Tenth, and D.C. Circuits, all of which explicitly hold that 
rational basis is not available for review of statutes that infringe on Second 
Amendment rights. 
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next two sentences, Judge Cabranes explained that the Second Circuit will 

apply rational-basis review anyway, unless the challenged law substantially 

burdens a core protection of the Second Amendment. Id. 

This Court should explicitly denounce the Second Circuit’s treatment of 

the Second Amendment for three reasons: (1) as the Second Circuit itself 

noted, Heller precludes the use of the rational-basis test for Second 

Amendment infringements; (2) the Second Circuit treats the Second 

Amendment as a second-class right, contrary to this Court’s instructions in 

McDonald; and (3) even when the Second Circuit applies intermediate scrutiny 

to Second Amendment restrictions, the test they use is not heightened at all: it 

gives “substantial deference to the predictive judgments of the legislature.” Id. 

at 261 

1. Generally, courts employ strict scrutiny—or something 
similar—when the burdened right is near the core of the 
Second Amendment. 
 

Laws related to the Second Amendment usually fall into one of three 

categories: (1) laws restricting or banning activities that are closely related to 

the core of Second Amendment protection, (2) laws restricting the possession of 

certain firearms, or (3) laws restricting access to firearms for certain groups of 

people. See supra Section I.A.1. 

If a challenged law falls under the first of these three categories, most 

courts apply strict scrutiny or something similar. In 2012, a federal district 
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court in North Carolina analyzed the constitutionality of a statue banning the 

possession or sale of firearms during declared emergencies. Bateman v. 

Perdue, 881 F. Supp. 2d 709, 710 (E.D.N.C. 2012). The North Carolina court, 

after analyzing Heller, McDonald, and Fourth Circuit precedent, held that the 

statute struck the very core of the Second Amendment right and applied strict 

scrutiny. Id. at 716. 

In 2014, a federal district court in Louisiana applied strict scrutiny to a 

statute banning firearms in parking lots of businesses where alcohol was sold. 

Taylor v. City of Baton Rouge, 39 F. Supp. 3d 807, 816 (M.D. La. 2014). In 

Taylor, an officer pulled over a man who exited a parking lot without his lights 

turned on. Id. at 814–15. The stopping officer arrested the man after finding 

two legally owned rifles in his back seat. Id. At trial, the City of Baton Rouge 

agreed that strict scrutiny should apply, and it also admitted that the law was 

not narrowly-tailored to fit its objective. Id. at 816. 

In Morris v. U.S. Army Corps of Eng’rs, a district court in Idaho held 

that strict scrutiny should apply to review a ban on possessing firearms while 

on property administered by the Army Engineers. 990 F. Supp. 2d 1082, 1084 

(D. Idaho 2014). In Morris, the court extended Heller’s self-defense-in-the-

home right to apply to tents. Id. at 1086. Although the court held that strict 

scrutiny applied, it found that the statute would fail even under intermediate 

scrutiny. Id. at 1087. 
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In Mance v. Holder, Andrew Mance and others challenged a federal law 

that prohibited the transportation of a firearm into a resident’s state if it was 

purchased outside of that state. 74 F. Supp. 3d 795, 799 (N.D. Tex. 2015). 

Mance was a firearms dealer in Texas who lost a firearm sale to Andrew and 

Tracey Hansen, residents of Washington D.C. Id. at 799–800. The Hansens 

ultimately declined to purchase from Mance because their sale would be 

subject to a $125 fee from a District of Columbia federal firearms licensee, 

pursuant to the Gun Control Act of 1968. Id. The court in Mance held that 

“[r]estricting the distribution channels of legal goods protected by the 

Constitution to a small fraction of the total number of possible retail outlets 

requires a compelling interest that is narrowly tailored.” Id. at 807. After 

applying strict scrutiny, the district court held in favor of Mance, declaring the 

law unconstitutional. Id. at 814. While the Fifth Circuit reversed the case on 

its merits, it also applied strict scrutiny to the regulation. Mance v. Sessions, 

896 F.3d 699, 706–711 (5th Cir. 2018). 

Finally, in Ezell v. City of Chicago, Rhonda Ezell and a number of other 

Chicago residents challenged several aspects of the city’s Responsible Gun 

Owners Ordinance. 651 F.3d at 690. First, the ordinance required permits for 

the possession of any firearms, which were conditioned on an applicant’s 

completion of a certified firearms-safety course. Id. at 691. The ordinance also 

prohibited the existence of shooting ranges within the city, which made it 
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impossible for residents to complete a safety course unless they traveled a 

significant distance outside the city to the nearest range. Id. The City of 

Chicago offered various public health and safety concerns for the ordinance, 

including the risk of injury from unintended discharges, the risk of criminals 

stealing firearms from range patrons, and even the potential for lead poisoning 

stemming from residue left on shooters’ hands. Id. at 692. 

The Seventh Circuit held that “this [was] a serious encroachment on the 

right to maintain proficiency in firearm use, an important corollary to the 

meaningful exercise of the core right to possess firearms for self-defense.” Id. 

at 708. The opinion continued: “All this suggests that a more rigorous showing 

than [intermediate scrutiny] should be required, if not quite strict scrutiny.” 

Id. The Seventh Circuit subsequently asked whether the city had shown a 

strong public-interest justification for its ban and whether it demonstrated a 

close fit between the ban and the public interest. Id. at 708–09. This test has 

since been labeled “not quite strict scrutiny” because the strong justification is 

slightly more relaxed than strict scrutiny’s compelling justification, and the 

regulation and the purpose are not required to fit as tightly as strict scrutiny’s 

narrow-tailoring mandate. 

A collective view of the cases above shows that strict scrutiny—or 

something similar—should be applied to any regulation that amounts to a ban 

on an activity at the core of the Second Amendment. Here, like the total ban on 
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firearm possession and sales during emergencies in Bateman, Mojave County 

has enacted an ordinance that completely bans the opening of new gun stores. 

(R. at 7.) Like the laws in Taylor and Morris, the ban is an attempt to stretch 

longstanding prohibitions on firearms in sensitive places to extend to a place 

that is not sensitive at all: 736 feet away from the property line of an inactive 

church. (R. at 5.) Like the challenged law in Ezell, the Zoning Ordinances ban 

an activity that is at the core of the Second Amendment protection. (R. at 10.) 

And like the challenged law in Mance, the Zoning Ordinances substantially 

restrict the sale of a constitutionally protected good by limiting potential gun 

buyers to the three existing gun stores in Mojave County. (R. at 15.) As such, 

Mojave County, like the governments in the above cases, should be required to 

demonstrate that the Zoning Ordinances are narrowly-tailored to accomplish a 

compelling governmental interest. 

2. Courts apply intermediate scrutiny when the burdened right 
is not as closely related to the core of the Second 
Amendment. 

 
Laws falling under one of the other two categories—restrictions on 

certain groups of people and restrictions on certain types of firearms—are 

usually treated with intermediate scrutiny. In United States v. Skoien, Steven 

Skoien was barred from possessing firearms due to two prior misdemeanor 

convictions for domestic violence. 614 F.3d 638, 639 (7th Cir. 2010). The 

Seventh Circuit observed that Heller protected the right to possession of 
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firearms for self-defense, assuming that the possessor is not disqualified from 

the exercise of Second Amendment rights. Id. (citing Heller, 544 U.S. at 635). 

The term “disqualified” referred to prior convictions and mental stability. 

Heller, 544 U.S. at 631. According to Heller, a ban on possession of firearms for 

prior felons is presumptively lawful because it is a longstanding prohibition. 

Id. Such longstanding prohibitions do not implicate the Second Amendment, 

therefore they are not subjected to means-end scrutiny at all. Id. Because the 

Skoien ban was similar in that it excluded a certain group of people from 

possessing firearms based on prior convictions, but more restrictive in that it 

included domestic violence misdemeanants, the court applied intermediate 

scrutiny. Skoien, 614 F.3d at 641.4 

The Fourth Circuit came to the same conclusion in United States v. 

Chester, stating that intermediate scrutiny applied because possession of 

firearms by domestic violence misdemeanants was “not within the core right 

identified in Heller—the right of law abiding, responsible citizen[s] to possess 

and carry a weapon for self-defense.” 628 F.3d at 680. The Tenth and Fourth 

Circuits also used intermediate scrutiny to review the same type of ban 

                                       
4 The Seventh Circuit held similarly in two other contemporaneous cases. See 

United States v. Williams, 616 F.3d 685, 691 (7th Cir. 2010); United States v. 
Yancey, 621 F.3d 681, 683 (7th Cir. 2010). 
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applied to subjects of domestic violence protective orders. United States v. 

Staten, 666 F.3d 154, 159 (4th Cir. 2011); United States v. Reese, 627 at 802.  

Intermediate scrutiny has also been used to review firearm possession 

bans applied to habitual drug users and illegal aliens. United States v. Meza-

Rodriguez, 798 F.3d 664, 672 (7th Cir. 2015); United States v. Huitron-Guizar, 

678 F.3d 1164, 1170 (10th Cir. 2012); United States v. Carter, 669 F.3d 411, 

416 (4th Cir. 2012). Other applications of intermediate scrutiny arose from 

regulations banning individuals under the age of twenty-one from purchasing 

handguns from licensed firearms dealers. Nat’l Rifle Ass’n of Am., Inc. v. 

Bureau of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d at 205. These are 

distinguishable because the Zoning Ordinances restrict everyone’s Second 

Amendment rights, not merely people with criminal records, minors under the 

age of twenty-one, or the mentally ill. (R. at 7.) 

Moving to the third general category of Second Amendment regulations, 

intermediate scrutiny is typically applied to regulations on certain firearms or 

types of firearms. A ban on the possession of firearms with obliterated serial 

numbers was reviewed with intermediate scrutiny in United States v. 

Marzzarella. 614 F.3d at 97. 

In a follow up case to Heller—Heller II—the D.C. Circuit used 

intermediate scrutiny to review the constitutionality of a law that prohibited a 

variety of semi-automatic assault rifles and magazines that hold large 
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numbers of rounds. Heller II, 670 F.3d at 1260. According to the D.C. statute 

in question, a magazine was considered large if it held more than ten rounds, 

although similar statutes across the country have even defined large as being 

greater than seven rounds. See David B. Kopel, The History of Firearms 

Magazines & Magazine Prohibitions, 78 Alb. L. Rev. 849, 853–62 (2015). A 

third Heller case—Heller III—applied intermediate scrutiny to a series of 

registration requirements, upholding some of the requirements and striking 

down others. Heller v. District of Columbia (Heller III), 801 F.3d 264 (D.C. Cir. 

2015). 

Generally, courts have held that laws restricting certain unprotected 

groups of people—such as domestic violence misdemeanants and illegal 

aliens—and laws restricting possession of certain firearms or firearm 

accessories—such as assault rifles, high-capacity magazines, or hollow-point 

bullets—trigger intermediate scrutiny. Here, the regulations do not only apply 

to certain unreasonably dangerous firearms, ammunition, or accessories, they 

apply to all potential new gun stores, thus, a more stringent analysis is 

necessary to ensure the protections of the Second Amendment. 
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C. Because the right to sell firearms is directly linked to the core 
of the Second Amendment, this Court should analyze the 
Mojave County Zoning Ordinances with strict scrutiny or 
something similar. 

 
Like in Bateman, the laws at issue here constitute more than a 

reasonable regulation on the time, place, and manner in which Second 

Amendment rights may be exercised. See Bateman, 881 F. Supp. 2d at 716. An 

example of a law that would only regulate the time, place, or manner would be 

a law that set a nightly curfew for carrying firearms outside the home. Id. 

Such a law would not be a total ban on possessing or carrying firearms, but 

rather one that merely restricted rights at certain times. Id. Here, because the 

Zoning Ordinances effectively prohibits the opening of new firearm retailers, it 

is closer to a total ban than it is a reasonable restriction on time, place, or 

manner in which the right may be exercised. 

Taylor, the Louisiana case where a man was arrested for possessing 

legally owned firearms in the parking lot of a liquor store, is another example 

of an impermissible ban disguised as a time, place, or manner restriction. 

Taylor, 39 F. Supp. 3d at 816. There, just like here, the government could 

point to no evidence or case law that showed that exercising Second 

Amendment rights near an establishment that sold alcohol was likely to create 

such a dangerous environment that would justify a substantial infringement of 

the right. Id. If a law banning firearms in parking lots of sensitive areas is 
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analyzed under strict scrutiny, a law restricting the exercise of Second 

Amendment rights within 800 feet of sensitive areas should as well. 

Here, the County argued that the Zoning Ordinance “simply restricts 

the location of gun stores.” (R. at 12.) If that were true, then the law would 

only burden the “manner in which persons may exercise their Second 

Amendment rights.” Chovan, 735 F.3d at 1138. As Judge Mossberg from the 

Fourteenth Circuit pointed out, “Maxson alleges that the Conditional Use 

Permit’s 800-foot rule, as applied, amounts to a complete ban on gun stores.” 

(R. at 13.) Because the Zoning Ordinances have the effect of a total ban on new 

firearm retail stores, like the de facto gun bans in Morris, Mance, and Ezell, it 

should be treated under the same level of scrutiny as the laws in those cases: 

strict scrutiny or something similar. 

1. The Zoning Ordinances are not narrowly-tailored to achieve 
a compelling government interest, nor are they a close fit to a 
strong government interest under Ezell. 

 
Under all forms of heightened scrutiny, a court must first determine 

from the record what governmental purposes lie behind the restriction. Here, 

the record indicates that Mojave County proffered three interests: (1) 

protecting public safety and preventing harm in populated, well-traveled, and 

sensitive areas such as residentially-zoned districts; (2) protecting against the 

potential secondary effects of gun stores, such as crime; and (3) preserving the 

character of residential zones. (R. at 13–14.) There seems to be little to 
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differentiate between the first two stated purposes: both are related to public 

safety and imply that areas are more dangerous when there are gun stores 

nearby. As the Fourteenth Circuit pointed out, the district court—and by 

extension, Mojave County—have “failed to explain how a gun store would 

increase crime in its vicinity.” (R. at 14.) The Fourteenth Circuit did not 

address Mojave County’s third stated interest regarding the preservation of 

character, but in the absence of anything in the record, it should be assumed 

that this assertion was a conclusory statement as well. Because Mojave 

County bears the burden of proof under this prong, they must make more than 

conclusory statements about the purposes and justifications for their actions. 

Ezell, 651 F.3d at 706. The government has failed to meet this burden. 

Although Maxson has no burden of proof, at least four pieces of evidence 

in the record indicate the exact opposite of Mojave County’s conclusory 

statements. First, in their initial report, the Planning Board found that “a gun 

shop at the proposed site would not adversely affect the health or safety of 

persons living or working within the vicinity.” (R. at 4.) Second, the record 

indicates that “[t]he Zoning Board ultimately concluded that a gun shop at [the 

Helios property] would not be detrimental to the public welfare . . . .” (R. at 6.) 

Third, Maxson testified that “all employees working at a gun store, and all 

clients [and] customers are required to be law-abiding citizens.” (R. at 14.) 

Fourth, there are numerous safety regulations found in Mojave County’s 
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Zoning Ordinances that Maxson is not challenging. See Mojave Cty., NTX, 

Ordinances §§ 17.54.131 & 17.54.141. Some examples of safety regulations 

that Maxson is not challenging are: (1) that he keep his state and federal 

firearms dealer licenses current, (2) that he obtain an additional firearms 

dealer license from Mojave County, (3) that he must maintain building 

security and store all firearms and ammunition in compliance with state laws, 

(4) that he keep detailed and accurate firearms and ammunition transaction 

records available for inspection, and (5) that he must comply with all other 

state and federal statutory requirements for the sale of firearms and 

ammunition, including transaction reporting requirements. See id. 

Furthermore, the inclusion of residentially-zoned districts as one of the 

sensitive places that new gun stores must avoid defies the central holding in 

Heller. If the core of the Second Amendment right exists inside the home, it 

must be safe for Second Amendment rights to be exercised near the home. 

Because Mojave County has provided nothing more than conclusory 

statements regarding their purposes behind the Zoning Ordinances, this court 

should hold that there is no compelling state interest under strict scrutiny, nor 

a strong government interest under Ezell. In the alternative, even if this Court 

finds that Mojave County established a strong or compelling interest, any 

danger to that interest has been convincingly rebutted by evidence in the 

record. Lastly, even if this Court finds that gun stores present a danger when 
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located within 800-feet of certain sensitive areas, the inclusion of residentially-

zoned districts as one of the sensitive areas defies Heller, and shows that the 

Zoning Ordinance is not narrowly-tailored—or even a close fit—to the stated 

purpose of the law. At the very least, Maxson may have been able to find 

suitable properties for his business if the 800-foot rule did not apply to 

residential districts, a place this Court has made clear that Second 

Amendment rights exist. 

2. Even if this Court decides to apply intermediate scrutiny, the 
Zoning Ordinances are not substantially related to an 
important government interest. 

 
The petitioners will likely argue that the Zoning Ordinances do not 

comprise a de facto ban on gun stores because three other gun stores and two 

shooting ranges operate lawfully within Mojave County. (R. at 15.) The record 

shows that none of the existing gun stores opened after the Zoning Ordinances 

were passed. (R. at 15.) In dissent, Judge Watan asserts without citation that 

the pre-existence of the gun stores—prior to the passage of the Zoning 

Ordinances—is immaterial to the legal analysis. (R. at 15, n.8.) If he is correct, 

and this Court holds that the Zoning Ordinances are mere restrictions on the 

Second Amendment as opposed to a de facto ban on a core right, it would still 

be required to apply intermediate scrutiny, which these ordinances also fail. 

Applying the same reasoning as above, Mojave County’s conclusory 

assertions about the purposes behind the Zoning Ordinances do not establish 
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an important governmental interest. Even if they do, Mojave has not alleged 

any fact that shows that new gun stores tend to work against those purposes. 

Even if they had, under intermediate scrutiny, each individual restriction 

must be substantially related to a purpose. Restricting the proximity of gun 

stores in relation to residentially-zoned districts defies Heller and cannot be 

viewed as substantially related to any concern about safety. 

Judge Watan is not correct in his assertion that the availability of other 

locations to purchase firearms absolves Mojave County’s Ordinance from strict 

scrutiny. That might be true if the Second Amendment only protected citizens’ 

right to purchase firearms. An analysis of America’s history with firearms 

shows that the framers of the Constitution always intended for the right to sell 

firearms to have the utmost protection—as much, or possibly even more 

protection than the right to possess firearms. See infra Section II. 

 

II. The Second Amendment must secure the right to sell firearms. 
 

In Judge Watan’s dissent from the Fourteenth Court of Appeals, he 

argued that this case is about a zoning ordinance dispute dressed up as a 

Second Amendment claim. (R. at 17.) In fact, it is just the opposite: this case is 

about an infringement on the Second Amendment dressed up as a zoning 

ordinance. 
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The text of the Second Amendment provides: “A well regulated Militia, 

being necessary to the security of a free State, the right of the people to keep 

and bear Arms, shall not be infringed.” U.S. Const. amend. II. It was ratified 

in 1791 as part of the Bill of Rights, along with the right to free speech, the 

right to freedom of religion, and the right to be free from unlawful searches 

and seizures, among others. See id. amend. I–X.  

However, just like other Bill of Rights’ protections, the right to bear 

arms is not unlimited; it does not protect the right of all citizens to carry all 

firearms at all times or locations. Heller, 554 U.S. at 595. For much of our 

nation’s history, governments and their citizens lived in relative harmony with 

regard to gun regulations: gun laws were rarely challenged, likely because the 

relatively few laws in existence were longstanding and reasonable. Erwin 

Chemerinsky, Constitutional Law: Principles and Policies 956 (2015). As such, 

until Heller, the Supreme Court never had a reason to analyze the breadth of 

the scope of the Second Amendment. See, e.g., United States v. Miller, 307 U.S. 

174, 182–83 (1939) (admitting that many states and courts had differing views 

on the scope of the right guaranteed by the Second Amendment, but declining 

to put the debate to rest because it was not necessary for the resolution of the 

case at hand). 

Dissenting in Heller, Justice Stevens argued that “for most of our 

history, the invalidity of Second-Amendment-based objections to firearms 
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regulations has been well settled and uncontroversial.” Heller, 554 U.S. at 676 

(J. Stevens, dissenting). Justice Scalia addressed Justice Stevens’s assertion 

by writing that prior to 2008, the Supreme Court had never been asked 

whether the original understanding of the Second Amendment included any 

right other than one connected with militia service. Id. at 625–26. Heller, 

Justice Scalia noted, was this Court’s “first in-depth examination of the Second 

Amendment” at all. Id. at 635. 

While the absence of precedent for declaring laws unconstitutional on 

Second Amendment grounds before 2008 might seem unusual at first glance, it 

should not be surprising. Id. at 625. As Justice Scalia pointed out, the 

Supreme Court did not hold that a law violated the First Amendment until 

1931. Id. at 626 (citing Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931)). 

Similarly, the first time a law was invalidated under the Establishment 

Clause was in 1948. See Illinois ex rel. McCollum v. Bd. of Ed, 333 U.S. 203 

(1948).  

In Heller, Justice Scalia established that there is a right to keep and 

bear arms separate and apart from militia service—and that self-defense in 

the home was at the core of the Second Amendment. Heller, 554 U.S. at 630. 

Justice Scalia explained that the Second Amendment contains two parts: the 

prefatory clause—concerning militias—and the operative clause—securing the 

individual right to keep and bear arms. Id. at 577. Finally asked to interpret 
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the language of the Second Amendment, this Court held that the prefatory 

clause does not limit the operative clause, and that the Second Amendment 

right is as broad as the other enumerated constitutional rights. Id. While 

Heller did not explicitly recognize a right to sell weapons, Justice Scalia’s 

opinion was not intended to be “an exhaustive historical analysis . . . of the full 

scope of the Second Amendment.” Id. at 626. 

As discussed above, Second Amendment inquiries must first address the 

question of whether a challenged law actually burdens conduct protected by 

the Second Amendment. This includes reviewing the “historical understanding 

of the scope of the right.” Heller, 554 U.S. at 625 

A. Because the Zoning Ordinances create a de facto ban on new 
firearm retailers, they are not longstanding conditions or 
qualifications on the commercial sale of arms, and should not 
be presumed lawful under Heller and McDonald. 

 
 Much of the petitioner’s argument—on both issues in this case—will 

likely hinge on Heller’s “presumptively lawful” caveat. In Heller, after Justice 

Scalia analyzed the grammatical meaning behind the prefatory and operative 

clauses, and before he turned to the District of Columbia laws at issue in the 

case, he addressed several issues that his opinion did not decide. See Heller, 

540 U.S. at 626–27. Justice Scalia wrote:  

[N]othing in our opinion should be taken to cast doubt on longstand-
ing prohibitions on the possession of firearms by felons and the men-
tally ill, or laws forbidding the carrying of firearms in sensitive places 
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such as schools or government buildings, or laws imposing conditions 
and qualifications on the commercial sale of arms. 
 

Id. Justice Scalia further added in a footnote: “We identify these presumptively 

lawful regulatory measures only as examples; our list does not purport to be 

exhaustive.” Id. 

1. Justice Scalia’s “presumptively lawful” language was simply 
an indication that he was intentionally limiting the scope of 
his opinion to the relevant challenged District of Columbia 
laws. 
 

 Because of the relative brevity of the section containing this warning 

language, its placement within the structure of the opinion, and Justice 

Scalia’s commonly used warnings about the scope of his opinions, it is clear 

that the language was not intended to settle issues that were not currently 

before this Court. 

 Justice Scalia’s opinion has four parts. Part one briefly introduces the 

parties and describes the challenged laws within the first three pages. Id. at 

574–76. Part two—which is over fifty pages long—is the focus of the opinion; it 

includes the grammatical analysis of the prefatory and operative clauses and a 

historical analysis of the language used in the Second Amendment. Id. at 576–

626. Part three succinctly discusses the limitations of the opinion, namely that 

it is not intended to signal an end to all firearm regulation. Id. at 626–28. 

Justice Scalia is careful to leave room for longstanding regulations and 

prohibitions that apply to certain people, certain places, and certain weapons. 
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Id. The final section—part four—covers nine pages, and applies Justice 

Scalia’s analysis to the challenged laws in that case. Id. at 628–36.  

 Justice Scalia devoted less than three pages, of the Court’s sixty-two-

page majority opinion, to “presumptively lawful” gun regulations. This 

language was not meant to be interpreted as a legal statement, but instead it 

was a factual statement about the scope of the Heller holding. It is unlikely 

that Justice Scalia—or this Court—intended for that sentence, concerning 

issues unrelated the Heller case, to hold that no law restricting the commercial 

sale of arms implicates the Second Amendment. At most, this language is 

dicta. 

 Justice Scalia placed this section in between his analysis section and the 

ultimate judgment regarding the challenged laws. Part three was inserted in 

order to limit the scope of the holding to ensure it did not invalidate other 

laws. Justice Scalia, as well as other Justices, commonly include limiting 

phrases in opinions—often utilizing the phrase, “cast doubt”—and consistently 

identify issues that are outside the scope of their holdings. Heller was the 

eighth and final majority opinion Justice Scalia wrote in 2008. In each of the 

previous seven, he included some form of commentary on issues the Court was 
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declining to decide, either because the issue was not before the Court or 

because it did not need to decide the issue in order to resolve the case.5 

 In his first 2008 opinion, Justice Scalia even uses a similar “cast doubt” 

phrase when limiting a holding’s scope. N.Y. State Bd. of Elections v. López 

Torres, 552 U.S.196, 204 (2008). In López Torres, several unsuccessful New 

York supreme court candidates challenged the process by which their political 

party selected candidates during the primary convention, claiming that the 

process violated their First Amendment rights. Id. at 198–99. In his opinion, 

Justice Scalia made reference to a case where the Supreme Court invalidated 

an Illinois law that required voters wishing to change party affiliation for the 

purpose of primary voting to do so almost two full years before the primary 

election. Id. at 204 (citing Kusper v. Pontikes, 414 U.S. 51 (1973)). Justice 

Scalia then stated, “But Kusper does not cast doubt on all state-imposed 

limitations upon primary voting.” Id.  

 Justice Scalia could not have intended for this mention of Kusper to be 

interpreted as blindly validating all future cases challenging state-imposed 

limitations on primary voting—that would defy logic, as Kusper invalidated 

                                       
5 See, e.g., Riegel v. Medtronic, Inc., 552 U.S. 312, 321 n.2 (2008) (mentioning 

several claims from the trial court and appellate levels that were not before 
the Supreme Court); Morgan Stanley Capital Grp., Inc. v. Pub. Util. Dist. No. 
1, 554 U.S. 527, 538 (2008) (“We . . . express no opinion today, on the 
lawfulness of the market-based-tariff system, which is not one of the issues 
before us.”).  
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one such law. Justice Stevens further explained this practice of limiting the 

scope of holdings in a 2014 dissent: 

When the Court merely reserves a question that is “not before us” 
for a future case, we do not cast doubt on legal principles that are 
already clearly established. The Court often identifies questions that 
it is not answering in order to clarify the question it is answering. In 
doing so—that is, in “express[ing] no view” on questions that are not 
squarely before us—we do not create a state of uncertainty as to 
those questions. 
 

White v. Woodall, 572 U.S. 415, 432 (2014) (J. Breyer, dissenting) (emphasis 

added). 

 In Heller, Justice Scalia was doing exactly what Justice Breyer 

described: identifying a question he was not answering in order to clarify the 

question he was. By reading too much into Justice Scalia’s mention of 

questions that weren’t before the Court, proponents of the theory that firearm 

sales are outside the scope of the Second Amendment are creating a “state of 

uncertainty” around the issue, when none was intended. 

2. If this Court interprets Heller’s language as a starting point 
for the review of some restrictions, only longstanding 
regulations should receive a presumption of lawfulness. 
 

 If Justice Scalia intended for some restrictions to be treated with a 

presumption of lawfulness, he intended the presumption to apply only to 

longstanding restrictions. In the Heller opinion, the adjective “longstanding” 

modifies all three listed categories of laws. 
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 Two years after Heller, Justice Scalia joined the McDonald majority 

opinion, where Justice Alito referenced Heller’s “presumptively lawful” 

language. McDonald, 561 U.S. at 786. In McDonald, Justice Alito made it even 

clearer that “longstanding” was meant to modify all three categories of laws:  

We made it clear in Heller that our holding did not cast doubt on 
such longstanding regulatory measures as “prohibitions on the 
possession of firearms by felons and the mentally ill,” “laws 
forbidding the carrying of firearms in sensitive places such as 
schools and government buildings, or laws imposing conditions and 
qualifications on the commercial sale of arms.” 

 
Id. (quoting Heller, 554 U.S. at 626–27). 

 Since Heller, a number of theories have developed as to the exact 

meaning of “longstanding.” One position is that it only relates to regulations 

that would have been recognized in the late eighteenth century, when the Bill 

of Rights was passed. See Ill. Ass’n of Firearms Retailers v. City of Chicago, 

961 F. Supp. 2d 928, 935 (N.D. Ill. 2014). Others argue that it relates to 

common regulations in existence in the mid-to-late nineteenth century, when 

the Fourteenth Amendment applied most of the Bill of Rights protections 

against state and local action. See Ezell, 651 at 703. One could also argue that 

any regulation in existence several decades before Heller could qualify as 

“longstanding.” The fact that Justice Scalia used such a vague word is more 

evidence that he did not intend for part three of the Heller opinion to foreclose 

the possibility that the Second Amendment includes the right to sell firearms. 
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 Logic dictates that for a law to be longstanding, it must fulfill two 

criteria: that it is currently in effect, and that it has been in effect for some 

requisite amount of time. An old law, which is no longer in effect could not be 

considered longstanding. Similarly, no recently developed law could fall into 

that category either. The petitioner has pointed to nothing in this record that 

would indicate that a zoning ordinance which effectively bans the opening of 

new gun stores within an entire jurisdiction is the type of longstanding, 

presumptively lawful regulation that Justice Scalia had in mind in Heller. 

Here, the county has not presented any historical restriction on where 

firearm sales may occur. And, as Judge Mossberg pointed out, the nation’s 

“first comprehensive zoning law did not come into existence until the early 

20th century.” (R. at 11.) There is nothing in the record to indicate that even 

the early American zoning laws restricted firearm sales in any meaningful 

way. The earliest case dealing with a zoning ordinance that explicitly 

restricted firearm sales was decided just over one year ago. Teixeira v. County 

of Alameda, 873 F.3d 670 (9th Cir. 2017). 

In Teixeira, the Alameda County, California passed a number of zoning 

ordinances much like those in this case. Id. at 673. A man named John 

Teixeira challenged the zoning ordinances because they prevented him from 

opening a new gun store. Id.  The Ninth Circuit dismissed the Second 

Amendment challenge, holding that “Heller’s assurance that laws imposing 
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conditions and qualifications on the commercial sale of firearms are 

presumptively lawful makes us skeptical of Teixeira’s claim that retail 

establishments can assert an independent, freestanding right to sell firearms 

under the Second Amendment.” Id. at 682. 

The Ninth Circuit completely left out the adjective “longstanding” from 

their textual analysis of Heller. See id. at 698 (Bea, J., dissenting). This Court 

should hold that to be considered presumptively lawful, a Second Amendment 

restriction must be condition or qualification—as opposed to a ban—and it 

must be a type considered longstanding. 

3. Heller’s list of presumptively lawful exceptions to Second 
Amendment protection actually prove that there is a general 
implied rule securing the right to sell firearms. 
 

 At most, Justice Scalia’s inclusion of a list of longstanding, 

presumptively lawful regulations provides guidance about the vast scope of the 

Second Amendment right. David B. Kopel, Does the Second Amendment 

Protect Firearms Commerce?, 127 Harv. L. Rev. F. 230, 235 (2013–2014). The 

list of presumptively lawful laws are exceptions to general protections; to 

understand the exception, one must decipher the general rule behind it. 

 The first exception, that laws may prohibit the possession of firearms by 

felons or the mentally ill, only makes sense if there is a general rule that all 

citizens have the right to keep and bear arms. Id. If citizens did not have the 
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individual right to possess firearms, there would be no need for a specific 

exception for felons and the mentally ill. See id. 

 The second exception, that laws may forbid “the carrying of firearms in 

sensitive places such as schools and government buildings” only makes sense if 

citizens have a general right to carry firearms in public places. Id. If Heller 

stood for the proposition that the only right protected by the Second 

Amendment was self-defense in the home, then there would be no general 

right to carry firearms in public, and therefore no need to create an exception 

to that general rule for sensitive places. Id. 

 Lastly, and most importantly to this discussion, Justice Scalia’s third 

exception was for conditions and qualifications on the commercial sale of arms. 

This exception implies the general rule that the Second Amendment protects 

the right to sell firearms. Id. at 236. If there was no general protection for the 

right to sell firearms, there would be no need to legitimize longstanding 

conditions and qualifications on the right. Id. 

 Perhaps the most important inference that can be drawn from part 

three of the Heller opinion is that the existence of “conditions and 

qualifications on the commercial sale of arms” necessarily means that there 

are firearm sales to regulate. Here, Mojave County’s Zoning Ordinances 

prevent new gun stores from opening up in the first place, which burdens the 

Second Amendment. 
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4. Even if the Zoning Ordinances are presumptively lawful, the 
presumption has been rebutted. 
 

It is important to note that at most, Heller granted a presumption of 

lawfulness to certain conditions and qualifications on the commercial sale of 

arms, not categorical lawfulness. Heller, 554 U.S. at 626–27. The difference 

between a presumption of legality and categorical legality is that a 

presumption can be rebutted. Any presumption of legality that normal zoning 

ordinances might enjoy was rebutted in this case when Maxson’s independent 

study concluded that there was no property “in the unincorporated areas of 

Mojave County which would be available and suitable for firearm retail sales.” 

(R. at 7.) Because the results of the study show that no property in the county 

meets the standard, it is not a mere condition or qualification on commercial 

sale, it is a de facto ban on new firearm retailers. As such, it should be treated 

as presumptively unlawful and subjected to the Second Amendment two-part 

test, where a court determines whether the Second Amendment is implicated, 

and if so, what level of scrutiny should apply. See supra Section I.A.1. 

B. Heller expressly rejected the notion that the Second 
Amendment contains only one right, but instead asserted that 
the founding fathers routinely grouped related rights together. 

 
Heller’s core holding that there is a right to keep and bear arms 

unconnected to militia service shows that there is more than one right 

protected by the Second Amendment; at the very least, there is a right 
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connected with militia service and a right connected to self-defense in the 

home. Heller also stood for the proposition that there are other interests 

protected by the Second Amendment: “[W]hatever else [the Second 

Amendment] leaves to future evaluation, it surely elevates above all other 

interests the right of law-abiding, responsible citizens to use arms in defense of 

hearth and home.” Id. at 635. 

1. There are implicit rights that are necessary to the exercise of 
the Constitution’s explicit, enumerated rights. 
 

This Court has repeatedly held that there are implicit rights included in 

many of the explicit constitutional protections: “[T]he Court has acknowledged 

that certain unarticulated rights are implicit in enumerated guarantees . . . 

fundamental rights, even though not expressly guaranteed, have been 

recognized by the Court as indispensable to the enjoyment of rights explicitly 

defined.” Richmond Newspapers v. Virginia, 448 U.S. 555, 579–80 (1980) 

(holding that the First Amendment secured the implicit right of the public and 

press to attend criminal trials). 

Because the Second Amendment, as interpreted by Heller, protects the 

individual right to bear arms for all lawful purposes, it must also include the 

right to acquire firearms. Ill. Ass’n, 961 F. Supp. 2d at 930. As the Northern 

District of Illinois pointed out, the right to acquire is not unlimited, but it must 

exist. Id. The existence of the right does not preclude longstanding restrictions 
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on who may acquire firearms—such as felons or the mentally ill—or conditions 

on the sale of arms—such as sales to minors or registration requirements—or 

qualifications such as reasonable waiting periods between purchase and 

possession. Furthermore, because the Second Amendment includes the right to 

acquire, there must also be a right to sell. 

Perhaps the best example of this progression of thought is found in the 

line of cases culminating with Carey v. Population Serv., Int’l, 431 U.S. 678 

(1977). This Court held that the right to sell contraceptives is an extension of 

the right to make decisions regarding childbearing, which is implicit in the 

right to privacy, which is protected as one of the liberties guarded by the Due 

Process Clause of the Fourteenth Amendment. Id. Although the Due Process 

Clause makes no mention of the right to sell contraceptives or the right to 

make important personal decisions, this Court found them as implicit rights 

necessary to effectuate and protect the rights to privacy found in the Due 

Process Clause. Roe v. Wade, 410 U.S. 113, 152 (1973). The right to personal 

privacy protects “independence in making certain kinds of important 

decisions.” Whalen v. Roe, 429 U.S. 589, 599–600 (1977). Some of the types of 

important decisions protected are decisions affecting marriage and family life, 

including the use of contraceptives. Eisenstadt v. Baird, 405 U.S. 438, 453 

(1972); Griswold v. Connecticut, 381 U.S. 479, 485–85 (1965). 
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In Griswold, the director of a medical clinic and a doctor challenged 

their convictions under a Connecticut law that banned the distribution and use 

of contraceptives to married couples. 381 U.S. at 480. Ultimately this Court 

struck down the law as violative of the Fourteenth Amendment. Id. at 486. 

Interestingly, in his opinion, Justice Douglas included a sentence regarding 

the sale of contraceptives that sounds similar to Justice Scalia’s limitation on 

Heller’s holding: “[F]orbidding the use of contraceptives rather than regulating 

their manufacture or sale, seeks to achieve its goals by having a maximum 

destructive impact upon that relationship.” Id. at 485. In Griswold, like in 

Heller with regard to firearms, the Court was not addressing the 

constitutionality of any law specifically regulating the sale of contraceptives. 

Justice Douglas’ allowance for future cases that only regulated the sale of 

contraceptives did not mean that all regulations on sales were automatically 

lawful. In fact, as it turned out, one particular law regulating the sale of 

contraceptives was struck down and the right to sell contraceptives was 

explicitly established twelve years later. Carey, 431 U.S. at 701–02 (1977). 

2. Most federal circuit courts interpret Heller and McDonald as 
protecting numerous implicit rights. 

 
Courts around the country have already begun recognizing that, in the 

wake of Heller, there are a number of additional rights the Second Amendment 

also protects. In Jackson, several citizens challenged two San Francisco 
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ordinances: one that required handguns to be stored in a locked container or 

fitted with a trigger lock when not being carried, and one that banned the sale 

of hollow-point ammunition. 746 F.3d at 958. The Ninth Circuit, applying the 

two-step approach, found that both laws implicated the Second Amendment. 

Id. at 962–68. Although the Ninth Circuit upheld the laws after means-end 

scrutiny, it recognized that the Second Amendment, in addition to protecting 

the right to possess firearms in the home for self-defense, also protects the 

right to obtain ammunition because “without bullets, the right to bear arms 

would be meaningless.” Id. at 967. 

In Ezell, the Seventh Circuit held that “the right to possess firearms for 

protection implies a corresponding right to acquire and maintain proficiency in 

their use; the core right wouldn’t mean much without the training and practice 

to make it effective.” 651 F.3d at 704. 

3. The framers of the Constitution understood that the Second 
Amendment secured the right to sell firearms. 
 

British infringement on the colonists’ right to sell firearms was one of 

the factors that contributed to the American Revolution, and something the 

framers of the Constitution would have been keen to protect. Kopel, Does the 

Second Amendment Protect Firearms Commerce?,supra, at 234. One amicus 

brief filed in support of the appellants in Teixeira, outlines a decade-long 

struggle leading up to the Revolution between the English and the American 
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colonies, which was primarily fueled by growing tension over firearm and 

gunpowder regulation. Brief of Jews for the Preservation of Firearms 

Ownership & the Independence Institute as Amici Curiae Supporting 

Appellants, Teixeira v. County of Alameda, 873 F.3d 670 (9th Cir. 2017) (No. 

13-17132), 2017 WL 473810. 

Less than a year before the signing of the Declaration of Independence, 

King George III banned the importation of firearms and ammunition to the 

colonies. Id. Colonists interpreted the ban as an intent to enslave, so the ban 

ultimately had the opposite of the intended effect: instead of reducing arms in 

the colonies, Americans “redoubled their efforts to engage in firearms 

commerce.” Id.  

Two years into the Revolution, at a time when British victory seemed 

within grasp, Colonial Undersecretary William Knox drafted a plan entitled 

What Is Fit to Be Done with America? Id. Knox’s plan set forth several ideas 

that he hoped would prevent future rebellions: first, Knox recommended that 

the Church of England be the official religion throughout the colonies; second, 

he suggested that Parliament continue to have the power to tax the colonies, 

despite the fact that there was no American representation in Parliament; 

third, that a hereditary aristocracy be created; and fourth, that colonists 

should be disarmed and prevented from engaging in all firearms commerce. Id. 
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Kopel writes that certain provisions in the United States Constitution 

were included as direct responses to Knox’s plan: the freedom of religion6, the 

taxing power which rests solely with a representative Congress7, no titles of 

nobility8, and a guarantee of the right to buy, sell, and manufacture arms.9 Id. 

A variety of colonial laws that pre-date the revolution also show that the 

right to bear arms was entwined with the right to sell arms. Teixeira v. County 

of Alameda, 822 F.3d 1047, 1054 (9th Cir. 2016). For example, in Virginia, all 

persons “had liberty to sell armes and ammunition to any of his majesties 

loyall subjects inhabiting this colony.” Id. (quoting Laws of Va., Feb., 1676–77, 

Va. Stat. at Large, 2 Hening 403).  

In 1793, Thomas Jefferson stated that American “citizens have always 

been free to make, vend, and export arms.” Thomas Jefferson, 3 Writings 559 

(H.A. Washington ed., 1853). Additionally, the Tennessee Supreme Court 

wrote in 1871 that “the right to keep arms, necessarily involve[d] the right to 

purchase them.” Andrews v. State, 50 Tenn. 165, 178 (1871).10 

 

                                       
6 U.S. Const. amend I. 
7 Id. art. I, § 7, cl. 1; id. § 8, cl. 1 
8 Id. art. I, § 9, cl. 8; id. § 10, cl. 1 
9 Id. amend. II. 
10 Notably, Justice Scalia cites approvingly to Andrews v. State in Heller. 

District of Columbia v. Heller, 554 U.S. 570, 608 (2008). 
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4. Petitioners should not be allowed to rely on the fact that law-
abiding citizens have the ability to purchase firearms 
elsewhere. 

 
The right of individuals to acquire firearms is not enough to satisfy the 

Second Amendment. See Teixeira, 873 F.3d at 694–99 (Bea, J., dissenting). If it 

were a defense to every sales ban or restriction that potential gun purchasers 

could exercise their right to acquire firearms simply by travelling to another 

jurisdiction, the protections established in Heller and McDonald will be 

thwarted. See id. There is no justifiable reason for limiting the number of 

choices consumers have when buying firearms; supply-and-demand economics 

will sufficiently accomplish that task. These limitations make firearms less 

accessible to law-abiding citizens, reduce the potential knowledge customers 

can gain when deciding which weapon is right for them, and lessen the 

possibility of price competition between retailers. See Carey, 431 U.S. at 689. 

As Justice Brennan wrote about contraceptives in Carey, such reductions 

“would impair the exercise of the constitutional right.” Id. at 690. 

Furthermore, if this Court only recognizes a right to acquire, courts 

across the country will be inundated with cases testing the distance limits of 

the right. How many miles are considered an unreasonable distance for a gun 

purchaser to travel? Ten miles? Twenty? Could the entire state of Rhode 

Island ban gun stores and rely on the fact that almost every citizen in the state 
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could leave their home and drive to either Connecticut or Massachusetts in 

less than fifteen minutes? 

Short of manufacturing a firearm in one’s own home—an issue this 

Court will likely need to address soon—acquiring a firearm requires that the 

firearm be manufactured and sold. The right to bear arms cannot imply a right 

to acquire without also implying the right to sell. 

 
CONCLUSION 

 
The Fourteenth Circuit, contrary to the Ninth Circuit in Teixeira, held 

that the Second Amendment protects the right to sell firearms. They also held, 

contrary to the Second Circuit in New York State Rifle & Pistol Ass’n v. 

Cuomo, that Second Amendment challenges should be reviewed with 

heightened scrutiny. 

This Court should affirm the Fourteenth Circuit and hold that the 

Second Amendment secures the implied right to sell firearms, and that any 

restriction on that right must pass some form of heightened scrutiny. 

Furthermore, the right to sell firearms should be viewed as a core Second 

Amendment right, because none of the other rights would mean much without 

the ability to engage in firearms commerce. Like most circuit courts already 

do, this Court should apply strict scrutiny to laws that restrict core Second 

Amendment rights. 
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Here, Mojave County’s total elimination of the ability to open new gun 

stores burdens the Second Amendment at its core. Under strict scrutiny, 

Mojave County bears the burden of stating a compelling governmental 

purpose, explaining how Roger Maxson and Brotherhood of Steel, LLC would 

to thwart that purpose, and showing the Zoning Ordinances are narrowly-

tailored to accomplish the purpose. Mojave County has not met their burden in 

any regard; thus, the ordinances violate the Second Amendment of the United 

States Constitution. 

It is for these reasons this Court should affirm the United States Court 

of Appeals for the Fourteenth Circuit. 

 
Respectfully Submitted, 
 
         /s/  Team 40               
Attorneys for Respondents 
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MCO § 17.54.130 - Conditional uses. 

Certain uses, referred to in this title as conditional uses, are hereby 

declared to possess characteristics which require special review and appraisal 

in each instance, in order to determine whether or not the use: 

A. Is required by the public need; 

B. Will be properly related to other land uses and transportation and 

service facilities in the vicinity; 

C. If permitted, will under all the circumstances and conditions of the 

particular case, materially affect adversely the health or safety of 

persons residing or working in the vicinity, or be materially 

detrimental to the public welfare or injurious to property or 

improvements in the neighborhood; and 

D. Will be contrary to the specific intent clauses or performance 

standards established for the district, in which it is to be located.  

A use in any district which is listed, explicitly or by reference, as a 

conditional use in the district’s regulations, shall be approved or disapproved 

as to zoning only upon filing an application in proper form and in accordance 

with the procedure governing such uses set forth hereinafter. 
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MCO § 17.54.131 - Conditional uses—Firearms sales. 

In addition to the findings required of the board of zoning adjustments 

under §§ 17.54.130 and 17.54.140, no conditional use permit for firearms sales 

shall issue unless the following additional findings are made by the board of 

zoning adjustments based on sufficient evidence: 

A. That the district in which the proposed sales activity is to occur is 

appropriate; 

B. That the subject premises is not within eight hundred (800) feet of 

any of the following: Residentially zoned district; elementary, middle 

or high school; pre-school or day care center; other firearms sales 

business; religious center; or liquor stores or establishments in which 

liquor is served; 

C. That the applicant possesses, in current form, all of the firearms 

dealer licenses required by federal and state law; 

D. That the applicant has been informed that, in addition to a 

conditional use permit, applicant is required to obtain a firearms 

dealer license issued by the County of Mojave before sale activity can 

commence, and that information regarding how such license may be 

obtained has been provided to the applicant; 

E. That the subject premises is in full compliance with the 

requirements of the applicable building codes, fire codes and other 
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technical codes and regulations which govern the use, occupancy, 

maintenance, construction or design of the building or structure; 

F. That the applicant has provided sufficient detail regarding the 

intended compliance with the Penal Code requirements for safe 

storage of firearms and ammunition to be kept at the subject place of 

business and building security. 
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MCO § 17.54.140 - Conditional uses—Action. 

The board of zoning adjustments shall receive, hear and decide 

applications for a conditional use permit and after the conclusion of the 

hearing may authorize approval as to zoning of the proposed use if the 

evidence contained in or accompanying the application or presented at the 

hearing is deemed sufficient to establish that, under all circumstances and 

conditions of the particular case, the use is properly located in all respects as 

specified in § 17.54.130, and otherwise the board of zoning adjustments shall 

disapprove the same. In each case, notice of the hearing shall be given. 

Where for any reason a board of zoning adjustments is unable to take an 

action on an application, the planning director has the power to transfer the 

application to the planning commission, who shall then receive, hear, and 

decide such applications as specified in § 17.54.130. 

 

  



A–6 

MCO § 17.54.141 - Conditional uses—Action—Firearms sales. 

In order for a conditional use permit for firearms sales to become 

effective and remain operable and in full force, the following are required of 

the applicant: 

A. A final inspection from appropriate building officials demonstrating 

code compliance; 

B. Within thirty (30) days of obtaining a conditional use permit, and 

prior to any sales activity, a firearms dealer license shall be secured 

from the appropriate county agency; 

C. The county-issued firearms dealer’s license be maintained in good 

standing; 

D. The maintenance of accurate and detailed firearms and ammunition 

transaction records; 

E. Transaction records shall be available for inspection. 

F. Compliance with all other state and federal statutory requirements 

for the sale of firearms and ammunition and reporting of firearms 

transactions. 
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MCO § 17.54.670 - Appeals. 

An appeal may be taken to the County Commissioners’ Court within ten 

days after the date of any order made by the planning commission, the 

planning director, or the board of zoning adjustments pursuant to § 17.54.140. 

The appeal may be taken by any property owner or other person 

aggrieved or by an officer, department, board, or commission affected by the 

order within said ten-day period, by filing with the clerk of the board of 

supervisors or the planning department a notice of appeal specifying the 

grounds for such appeal. Filing such notice shall stay all proceedings in 

furtherance of the order appealed from. The planning department is 

designated as an agent of the clerk of the board for purposes of receiving a 

notice of appeal. 


